
n October 13, 2009, the United States 
Environmental Protection Agency 
(USEPA) announced that it will recon-
sider its controversial 2008 Water Trans-

fer Rule to determine whether transfers require 
Clean Water Act (CWA) permits. This Bush-era 
rule exempts water transfers from National Pol-
lutant Discharge Elimination System (NPDES) 
requirements under section 402 of the CWA, 
which bans the discharge of any pollutant from a 
point source without a permit (USEPA, 2008). In 
adopting this rule, USEPA stated:

The Agency believes that Congress intended for 
water transfers to be subject to oversight by water 
resource management agencies and State non-
NPDES authorities, rather than the NPDES permit-
ting program. The final rule defines a water trans-
fer as an activity that conveys or connects waters 
of the United States without subjecting the trans-
ferred water to intervening industrial, municipal, 
or commercial use. This does not apply to pollut-
ants introduced by the water transfer activity itself 
to the water being transferred.

Water agencies and the water industry gener-
ally support this rule, arguing that water trans-
fers do not “add” pollution to water. Supporters 
maintain that the rule allows states and local 
governments to retain authority to regulate water 
transfers, thereby respecting Congressional intent 
to preserve the states’ traditional roles in water 
resource management and ensuring that com-
munities have adequate water supplies. Environ-
mental groups counter that the CWA requires 
NPDES permits for water transfers because the 
transfers are otherwise adding polluted water to 
cleaner public lakes and streams and, in so doing, 
threatening drinking water supplies.  

In June 2009, the United States Court of Appeals 
for the Eleventh Circuit in Friends of the Everglades 
v. South Florida Water Management District (2009) 

570 F.3d 1210 became the first court to review and 
uphold USEPA’s Water Transfer Rule. In response, 
the environmental group plaintiffs filed a petition 
asking the Eleventh Circuit to hold an en banc 
review of this case. On Oct. 13, 2009, the Depart-
ment of Justice (DOJ), on behalf of USEPA, 
responded to the petition by rejecting the plaintiffs’ 
legal arguments and noting that the court was cor-
rect in granting the federal government deference 
to regulate, or refrain from regulating, water trans-
fers (DOJ’s Oct. 13, 2009 Response to Petition for 
Rehearing en banc). However, the DOJ also 
included the surprising caveat that USEPA “intends 
to reconsider” its existing regulatory exemption for 
water transfers (Id.).

In Friends of the Everglades, the Eleventh Cir-
cuit analyzed whether and to what extent to give 
deference to the Water Transfer Rule under Chev-
ron U.S.A. Inc. v. Natural Res. Defense Council 
Inc. (467 U.S. 837 [1984]). Friends of the Ever-
glades was brought by the Miccosukee Tribe of 
Native Americans and two environmental groups 
(collectively, plaintiffs) that sued the South Florida 
Water Management District (district) for violation 
of the CWA (Id. at 1214). Plaintiffs challenged the 
district’s transfer of phosphorous-laden water 
from a canal in southern Florida into a neighbor-
ing lake via pumping stations (Id.). The district 
operates the pumping stations that move water 
(but do not add anything to the water) from the 
canals into the lake for flood control and water 
supply purposes (Id.). Because the canals were 
designed to collect runoff from the sugarcane 
fields and surrounding residential and industrial 
areas, they contain many contaminants (Id.). 
Plaintiffs sought an injunction to force the district 
to obtain an NPDES permit before pumping pol-
luted canal water into the lake (Id. at 1215).

Friends of the Everglades addressed the scope 
of the CWA’s NPDES program, which requires 
permits for discharges of pollutants from point 
sources into waters of the United States. (Id. at 
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1217.) First, the court noted that it is undisputed that the 
water in the canals contains pollutants and that the pump 
stations are “point sources” (Id.). Thus the question on 
appeal “is whether moving an existing pollutant from one 
navigable water body to another is an addition . . . to 
navigable waters of that pollutant” (Id.). Although the 
lower district court answered this question in the affirma-
tive, its decision was issued before USEPA’s adoption of the 
Water Transfer Rule (Id.).

In examining the rule, the court turned to the phrase 
“addition . . . to navigable waters” to ascertain whether 
it means an addition to “waters in the individual sense 
or as one unitary whole” (Id. at 1219-1223). Applying 
basic rules of statutory interpretation, the court looked 
at the statutory language in the broader context of the 
CWA but determined that the rule was ambiguous and 
therefore USEPA was entitled to due deference. Although 
noting that the Water Transfers Rule is contrary to “all 
of the existing precedent and the statements in our own 
vacated decision,” the court still upheld it, ruling that it 
was a reasonable construction of an ambiguous statute 
and therefore permissible (Id. at 1218). In so doing, the 
Eleventh Circuit adopted the so-called “unitary waters 
theory,” which “holds that it is not an ‘addition . . . to 
navigable waters’ to move existing pollutants from one 
navigable water to another. An addition occurs, under 
this theory, only when pollutants first enter navigable 
waters from a point source, not when they are moved 
between navigable waters” (Id.).

The Supreme Court has used the following metaphor 
to explain the theory: “If one takes a ladle of soup from 
a pot, lifts it above the pot, and pours it back into the pot, 
one has not ‘added’ soup or anything else to the pot” (Id.
at 1217). Under this metaphor, navigable waters are not 
a series of different pots, but one pot (Id.). The practical 
result is that “pollutants can be added to navigable waters 
only once, and pollutants that are already in navigable 
waters are not added to navigable waters again when 
moved between water bodies” (Id. at 1223).

The Court in Friends of the Everglades concluded that 
“[u]nless and until USEPA rescinds or Congress overrides 
the regulation, we must give effect to it” (Id. at 1228). 
Accordingly, the practical result was that the district did 
not need an NPDES permit before discharging polluted 
waters into a neighboring lake. This decision creates a 
circuit split, as the First and Second circuits have struck 
down the unitary waters theory. (Catskill Mountains Ch. 
of Trout Unlimited, Inc. v. City of New York, 273 F.3d 
481 [2d Cir. 2001]; Dubois v. U.S. Dept. of Agric., 102 
F.3d 1273 [1st Cir. 1996]). 

Currently, the Court’s ruling in Friends of the Ever-
glades only applies to the Eleventh Circuit, although the 
ultimate impact could be widespread. This ruling provides 

direction to water agencies in other jurisdictions that 
transfer water from one navigable body to another, such 
as the states of California and Colorado, where large 
quantities of water are delivered via interbasin transfers. 
As with Florida, in many western states, water flow “is 
controlled by a complex system of gates, dikes, canals, and 
pump stations.” (Friends of the Everglades at 1214.) 
Friends of the Everglades has broad application to many 
forms of water diversions, like flood-control infrastructure 
and irrigation systems, all of which transfer water within 
and between navigable waters. The decision also impli-
cates other water infrastructure such as hydroelectric 
facilities. Under this ruling, these types of infrastructure 
need not obtain an NPDES permit to transfer water from 
a canal, lake, or river to another river, creek, or lake. 

Because the Friends of the Everglades decision “allows 
USEPA to retain, rescind, reconsider, or change the water 
transfers rule” and contradicts Supreme Court and Elev-
enth Circuit precedent, this ruling could be temporary. 
Water management districts throughout the nation could 
be impacted if the Obama Administration reverses the 
Water Transfer Rule. No one knows the future position 
of USEPA, but given the DOJ’s recent announcement that 
it will review the rule and the fact that current Obama 
staffers have advocated for its reversal, the Water Trans-
fer Rule could be overturned. On the other hand, for 
decades USEPA has posited that water transfers are not 
subject to NPDES requirements. Regardless of the out-
come, USEPA’s review of this divisive rule will likely stir 
the CWA pot. 
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